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This action is a consolidation of two [awsuits involving
issues related to plaintiff Bell Atlantic Mbile s (“BAM)
desire to repeal portions of defendant the Zoning Board of
Butl er Township’'s (“Zoning Board”) 1997 ruling. That ruling
pl aced |imtations on the future construction of a tower and
related facilities for the operation of a wreless
t el ecommuni cati ons network. BAMcontends that the [imtations

violate, inter alia, the Federal Telecomunications Act of

1996, 47 U.S.C. § 332 (1996) (“FTA").




The court conducted a bench trial on February 12, 2001.
For the reasons that follow, the court concludes that BAM s
claims are not ripe for review, and Hawk’'s clains are not
conpletely pre-enpted by the FTA Accordi ngly, the court
di sm sses BAM s cl ai ns and renmands Hawk’ s clainms to the Butler
County Court of Common Pl eas.

In accordance with Fed. R Civ. P. 52, the followng

constitutes the findings by the court.

. EILNDINGS OF FACT

A. Procedural Background Facts

In the first lawsuit, BAM seeks declaratory relief to
redress the alleged deprivation of rights based on, inter

alia, violations of the Federal Telecomunications Act of

1996, 47 U.S.C. 8§ 332 (1996) (“FTA") insofar as the Zoning

Board’s 1997 ruling placed inappropriate limtations on any
future construction of towers and rel ated tel ecommuni cati ons-

related facilities.!? Pro se plaintiff Kathleen P. Hawk

1 Al t hough BAM does not invoke the declaratory relief
statute, 28 U.S.C._§ 2201, its conplaint clearly seeks
decl aratory relief. Accordingly, the court will analyze
BAM s clainms as a declaratory judgnent action. See Coffin
v. Malvern Fed. Sav. Bank, 90 F.3d 851, 853 (3d Cir. 1996)
(analyzing a case as a declaratory judgnent action even

t hough the parties do not invoke the declaratory judgnent
statute).




(“Hawk”) eventually intervened in this first |awsuit.

The second | awsuit concerns Hawk’s appeal to the Butler
County Court of Common Pl eas of the Zoning Board’'s decision to
renove the conditions inposed in 1990 on the construction of
BAM s tower facilities. BAM intervened as a plaintiff in
Hawk’ s appeal . BAM t hen renoved the Butler County case to
federal court.

Thereafter, with BAMs case against the Zoning Board
already before this court and Hawk’'s related Butler County
case renmoved to this court, Hawk noved for the consolidation
of both cases. This court consolidated the cases into the
present action and heard the parties’ positions through a non-

jury trial

B. Subst anti ve Background Facts

BAM is the | essee of property |ocated on West MQui stion
Road in Butler Township, Pennsylvani a. BAM hol ds a Federa
Communi cati ons Comm ssion (“FCC’) |license for the ownership,
construction and operation of a wireless tel ecommunications
network in a region, which includes BAM s |eased property,
desi gnated as the Pennsylvania Service Area No. 6. BAM s
| eased property is in close proximty to a residential

nei ghbor hood where Hawk |ives.



In 1990, BAM applied for Zoning Board approval to
construct a tower facility on the property. The Zoning Board
approved the application subject to 11 conditions, including
conditions limting total power output and collocation rights.
Because of litigation involving the granting of the
appl i cati on, BAMdi d not begin construction on the tower until
1994.

By 1997, the increased demand for wreless services
created capacity problens for BAM and other carriers
requesting to use the tower. Accordingly, BAMapplied to the
Zoning Board to rempve several of the 11 conditions that
inpeded BAMs ability to technologically upgrade its
facilities to neet increased demand. After hearing evidence
on the issue, the Zoning Board agreed to renove the offending
condi ti ons. The Zoning Board, however, added nine new
condi ti ons. BAM finds fault with the followng two new
condi tions:

The expansion of the use nmust not result in any
additional buildings or additions to buildings,
ot her than those shown on the currently approved
Land Devel opnment Pl an.

1. As the tower is located in a residential zone, next
to a residential neighborhood, Ilarge dish type
antennae and other visible additions to the tower
structure, other than additional antennae and
equi prent simlar in appearance to those already on

the tower, are not approved by this decision.
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BAM contends that the Zoning Board’ s new conditions

violate the FETA., the Omibus Budget Reconciliation Act of

1993, 7 U.S.C. 8§ 5623, and the zoning |l aws of the Commonweal t h

of Pennsylvania. The Zoning Board denies that its ruling and
conditions violate any | aws.

As di scussed above, however, this case has another facet.
Consolidated plaintiff Hawk, a resident in close proximty to
the BAMtower and facilities, alleges that the renoval of the
1990 conditions in 1997 was arbitrary, capricious, an abuse of
di scretion, and error of |aw Hawk’ s primary concern rests
upon her fears of the purported environnmental effects of radio
frequency em ssions produced by BAMs facilities. On February
12, 2001, this court held a non-jury trial to address the

parties’ contentions.

1. CONCLUSI ONS OF LAW

A. The Ri peness of BAM s Chall enge to the Zoning Board’s

Condi ti ons

Article Ill, section 2 of the United States Constitution
requi res an actual case or controversy for a federal court to
have jurisdiction. One aspect of a determ nation of the

exi stence of a case or controversy is whether the matter is



ripe for resolution.?

The ripeness doctrine prevents “‘courts, through the
avoi dance  of premature adj udi cati on, from entangling
t hensel ves i n abstract di sagreenents.’” Planned Parent hood of

Cent. N.J. v. Farnmer, 220 F.3d 127, 147 (3d Cir. 2000)

(quoting Artway v. Attorney Gen. of N.J., 81 F.3d 1235, 1246-

47 (3d Cir. 1996)). To

determ ne whether a claimis ripe, a court nust weigh the
hardship to the parties of w thholding court consideration and
the fitness of the issues for judicial review Pl anned

Par ent hood, 220 F.3d at 148; Pic-A-State, 76 F.3d at 1298;

Presbytery of N.J. of the O thodox Presbyterian Church V.

Florio, 40 F.3d 1454, 1462-63 (3d Cir. 1994). In the

decl aratory judgnent context, however, courts in the Third
Circuit refine the ripeness test because declaratory judgnments
are typically sought before a conpleted injury has occurred.

Pic-A-State, 76 F.3d at 1298. An exanple of such a situation

2 Note that the doctrine of ripeness, while related to the
doctrine of standing, is entirely distinct. The Third
Circuit explained that “[t]he concepts of standing and

ri peness require related but distinct inquiries. ‘The

ri peness doctrine is often confused with the standi ng
doctrine. M\hereas ripeness is concerned with when an action
may be brought, standing focuses on who nay bring a ripe
action. Although the doctrines are analytically distinct,
bot h have evolved from A Article Il1"s case or controversy
requirenent.’” Pic-A-State Pa., Inc. v. Reno, 76 F.3d 1294,
1298 n.1 (3d Cir. 1996) (citations omtted).
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is when a party seeks the preenforcenent review of a statute

or regulation. Presbytery of N.J., 40 F.3d at 1463. Thi s

refining of the ripeness test involves a three-fold rubric:
(1) the adversity of the parties’ interests; (2) the probable
concl usi veness of a judgnment; and (3) the practical utility to

the parties of rendering a judgnent. NE Hub Partners, L.P.

V. CNG Trans. Corp.., 2001 W 76280 at *7 (3d Cir. Jan. 31,

2001) .

The first prong of the test, the adversity of the parties’

interests, involves an anal ysis of whether the parties are so
situated that they have adverse | egal interests sufficient for

there to be an actual controversy. Presbytery of N.J., 40

F.3d at 1463. Although a party seeking review need not have

suffered a conpleted harmto establish adversity of interest,
it is necessary that there be a substantial threat of rea
harm and that the threat nust remain real and imediate
t hroughout the course of the litigation. 1d. Interests are
al so sufficiently adverse even if a governnment party has not
enf orced an ordi nance or | aw against a party if the ordinance
or law has caused the party to suffer econom c harm and the
party’s further attenpt to pursue its business would result in

the risk of serious penalties. Pic-A-State, 76 F.3d at 1298-

99. See also NE Hub, 2001 W 76280 at *7 (citing cases and



noting that courts have found insufficient adversity for
ri peness where the chance of +the governnent defendant
enforcing its |aws against plaintiff is but a contingency).
The second prong of the ripeness test is the
concl usi veness of a judgnment which “is a short-hand term for
whet her a declaratory judgnent definitively would decide the

parties’ rights.” NE Hub, 2001 W 76280 at *8. In addition,

the consideration of conclusiveness addresses the extent to
whi ch further factual devel opnent of the case would facilitate
decision, so as to avoid the court issuing an advisory
opi nion, or whether the question presented is predoni nantly
legal . 1d.

The third prong of the ripeness test is the practica
utility of the court issuing an opinion. That is, the court
must consider “‘whether the parties’ plans of action are
likely to be affected by a declaratory judgnent.’ ™ Pic-A-

State, 76 F.3d at 1300 (quoting Step-Saver Data Sys..Inc. V.

Wse Tech., 912 F.2d 643, 649 n.9 (3d Cir. 1990)). The court
should also consider the hardship to the parties of

wi t hhol di ng judgnent. NE Hub, 2001 W 76280 at *9.

Appl yi ng each of these prongs to the case at bar, it is

readily apparent that BAM cannot neet all three essenti al



prongs of the ripeness test.?

Based on the parties’ pleadings and the evi dence presented
at trial, the court concludes that the parties’ interests are
insufficiently adverse to present an actual controversy and
BAM s cl ains do not satisfy the first prong. For exanple, BAM
has not applied for a permt to construct nodifications toits
tower and related facilities. Such a permt woul d undoubt edly
detail exactly what it intends to construct and how, if at
all, these plans may be adverse to the Zoning Board's
position, i.e., its ordinance. In addition, the testinony
from BAMs wtnesses at trial addressed only issues of
potential nodifications of the tower facility. No testinony,
however, concerned concrete, specific, immnent plans to
nmodi fy the Butler township tower. Accordingly, the court
cannot conclude that BAM s position is necessarily adverse to

the Zoning Board's position, i.e., the two Zoning Board

3 The court assesses the propriety of the Zoning Board s two
provi sions on the basis of BAM maki ng an “as applied”
chal l enge to the township’s regulation of property rights.
An “as applied” challenge occurs if the court cannot
determne the validity of the regulation sinply by reading
its terms but nust consider the manner in which it has been
adm nistered. Doe v. City of Butler, P.A. , 892 F.2d 315,
325-26 (3d Cir. 1989) (dissent) (gquoting D. Mandel ker, J.
Gerald, E. Sullivan, Federal Land Use Law 8§ 1.04 at 1-10).
An “as applied” challenge is distinguished froma facial
challenge in that with a facial challenge, a court can
determ ne whether a regulation is valid sinmply by | ooking at
its terns, not its particular application. |[d.

10



provi sions stated in full above.

Applying the facts to the second prong of the ripeness
test, conclusiveness, it is clear that BAM has not, and
cannot, present enough concrete facts at this tinme to permt
the court to avoid issuing an advisory opinion. That is, the
court cannot rule on whether or not BAMs purported plans to
nmodify their tower violate the Butler Township provisions

because BAM has not presented enough specific facts about its

plans and cannot say for «certain that its plans for
nodi fication and expansion of the tower wll ever occur.
Accordingly, if this court were to issue an opinion, the

opi nion would not conclusively decide the parties’ rights.
Rather, it would anount to an advisory opinion on a
hypot hetical set of facts that may or my not ever cone to

pass. *

4 The court further points out that if this were a faci al
chal l enge, the court would apply the three-prong ripeness
test, see, e.qg., Pic-A-State, 76 F.3d at 1298, and it is
true that a nore conplete, definite factual record may not
be necessary. See, e.g. Presbytery of N.J., 40 F.3d at
1468 (noting that when predom nantly | egal questions are
presented at declaratory judgnment, the necessity of a full
factual record is less inportant than in challenges to the
specific application of a challenged law). Even if,
however, this were a facial challenge and the court rul ed
t hat the issuance of an opinion could achieve

concl usiveness, the failure of BAMto neet the first prong
of the ripeness analysis still proves fatal to its case.
See, e.qg., Travelers Ins. Co. v. Obusek, 72 F.3d 1148, 1154
(3d Cir. 1995) (holding that only if all three el enents of
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Finally, applying the third prong of the ripeness test,
practical utility, to the facts, it becones apparent that this
prong, unlike the first two, does weigh in favor of ripeness.
For instance, the parties’ plans of action would be affected
by a declaratory judgnment because if the court were to rule,
BAM for exanple, could nove ahead and make nore definite
pl ans for nodifying the tower w thout fear of offending the
Zoning Board’'s two conditions. Simlarly, a decision in the
Zoni ng Board’'s favor would permt the township to nove ahead
wi th other planning issues secure in the know edge t hat BAM or
others could not construct telecommunications towers in
contravention of the Zoning Board s w shes.

Based on the analysis of all three prongs, and keeping in
m nd that all three prongs of the ripeness test nust weigh in
favor of ripeness, the court concludes that BAM s chal |l enge to
the propriety of the Zoning Board s inposition of the two new

conditions is not ripe.®

ri peness test are present, then case is ripe for
adj udi cation).

®> The court notes that few courts have addressed the issue
of ripeness of chall enges to governnental regul ati on based
on the FTA. The ones that have, however, have declined to
review the plaintiff’s challenge. See Cellco P ship v.
Russel |, 1999 W 556444 (4th Cir. July 30, 1999) (holding
that issue of propriety of |ocal ordinance under FTA was not
ri pe because cellular provider wishing to build a tower had
not yet applied for a permt to do so); City of Auburn v.
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B. BAMs Ability under Pennsylvania Law to Chall enge
Zoning Board’'s Conditions in the Future

VWil e BAM s chal l enge to the Zoning Board s conditions is
not ripe, BAMis concerned that it must challenge the Zoning
Board’'s decision now or be precluded under Pennsylvania
muni ci pal law from challenging the decision in the future.
The court, however, concludes that despite Pennsylvania | aw,
the FTA's creation of a cause of action permts BAM to
chall enge the ruling in the future if or when it is ripe.

Pennsylvania law is well settled that a party that seeks
a review of a zoning board’ s deci sion that was not i medi ately
appeal ed by the party nust establish that there has been a
subsequent substantial change in conditions incident to the
land itself before the party my challenge the ruling.

Fi |l anowski v. Zoning Bd. of Adjustnent, 266 A.2d 670, 672 (Pa.

1970) . If the party has not established this, then the
chal l enge to the zoning board decision is res judicata based

on the earlier, unappealed zoning board decision. ld. See

U.S. West Communications, Inc. 79 F. Supp.2d 1214, 1218
(WD. Wash. 1999) (holding that the issue of the propriety
of | ocal ordinances under the FTA was not ripe because
cities had not attenpted to enforce their ordi nances yet);
APT Tanpa/ Orlando, Inc. v. Orange County, 1997 U.S. Dist.
LEXI S 22096 at *15 (M D. Fla. Dec. 10, 1997) (hol di ng that

i ssue of propriety of local ordinance under FTA was not ripe
because tel ecomruni cati ons provider had not applied for a

| icense or variance).
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also Gazebo v. Zoning Bd. of Adjustment of the City of

Pittsburgh, 535 A.2d 214, 218 (Pa. Commw. Ct. 1987)(citing

Fi |l anowski for sane propositions); Mbil Ol Corp. v. Zoning

Hearing Bd. of Tredyffrin Twp., 515 A.2d 78, 80 (Pa. Commpbnw.

Ct. 1986) (sane); Anmpco Ol Co. v. Zoning Hearing Bd. of

M ddl et own  Twp. , 463 A.2d 103, 104 (Pa. Conmw. Ct.

1983) (sane).

In contrast to Pennsylvania |law, though, the FTA

explicitly creates a cause of action for appeal of a final
action of a state or |ocal government w thout reference to any
need for a change in conditions incident to the land. This
cause of action arises at any tinme when the state’s or | ocal
governnment’s action is inconsistent with the linmtations
created by 42 U.S.C. 8 332(c)(7)(B)(i)-(v) on their power for
the regulation of the placenent, constructi on, and
nmodi fication of personal wreless service facilities. The
rel evant section of the FTA creating the cause of action
st at es:

(v) Any person adversely affected by any

final action or failure to act by a State

or | ocal government or any instrunentality

thereof that is inconsistent with this

subparagraph may, within 30 days after

such action or failure to act, commence an

action in any court of conpet ent

jurisdiction. The court shall hear and

deci de such action on an expedited basis.

Any person adversely affected by an act or

14



failure to act by a State or |ocal
governnment or any instrunmentality thereof
that is inconsistent with clause (iv) my
petition the Comm ssion for relief.

47 U.S. C. 8§ 332(c)(7)(B)(v).

Appl ying the plain text of the statute to BAM s situati on,
when or if BAM s claim becones ripe through, for exanple, a
final denial of a permt request, it is clear that BAM woul d
have a cause of action under the FTA. Pennsylvania zoning | aw
si nply cannot abrogate this cause of action created by federal
statute for the specific instance when the construction or
nodi fication of telecomunications towers is at issue. See,

€.q., Lucas v. Planning Bd. of the Town of LaGrange, 7 F.

Supp.2d 310, 321 (S.D. N.Y. 1998) (collecting cases and

stating that “[a]lthough the [Federal] Tel ecommuni cati ons Act
does not conpletely preenpt the authority of state and | ocal
governnments to make decisions regarding the placement of
wireless conmunications facilities within their borders, it
quite clearly preenpts any state regulations which conflict
with its provisions.” (Internal quotations and citations

omtted)); Paging. Inc. v. Board of Zoning Appeals for the

County of Montgonery, 957 F. Supp. 805, 808 (WD. Va. 1997)

(“Thus in passing the [Federal Telecomunications] Act,
Congress has explicitly held that under limted circunstances
the federal interest in wireless conmuni cations takes priority

15



over state zoning authority.”).

C. The Issue of Preenption of Hawk’s Cl ai ns Based

on the FTA
Having resolved the jurisdictional issues surrounding
BAMs clainms, the court now turns to Hawk’s cl ains. Hawk

brought cl ai ns agai nst the Zoning Board in the Butler County
Court of Common Pl eas appealing the Zoning Board's renoval of
the 1990 restrictions on BAM BAM removed these clainms to
federal court on the basis that BAM believes that Hawk’s
conpl aint concerns issues of federal law, primarily the FTA.
For the reasons that follow, the court disagrees and renmands
Hawk’ s conplaint to the Butler County Court of Conmon Pl eas.

In a case that involves nondiverse parties, the district
court is required to determ ne the existence or nonexistence
of a federal question in a renoved case when a notion to
remand i s nmade by one of the parties or on its own when not so
rai sed.

VWhen parties di spute whether subject matter jurisdiction
exi sts on renoval, defendant bears the burden to show t hat

renoval was proper. Colunbia Gas Transm ssion Corp. V.

Tarbuck, 62 F.3d 538, 541 (3d Cir. 1995). For both renoval

and original jurisdiction, the federal question nust appear on
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the face of the conpl aint unai ded by the answer, counterclaim

or petition for renmoval. Gully v. First National Bank, 299
U.S. 109, 113 (1936). If it does not appear there, "no
statement in the petition for removal . . . can supply that

want ." Tennessee v. Union & Planters' Bank, 152 U.S. 454, 464

(1894). Al so, the fact that defendant advances a defense
based on federal |aw does not create federal jurisdiction.

Krashna v. Oiver Realty, Inc., 895 F.2d 111, 113 (3d Cir.

1990) (“It follows that an action may not be renmoved on the

basis of a federal defense . . . “). These principles are
wel |l established and are referred to as the “well-pleaded
conplaint rule.” Moreover, the renoval statutes "are to be

strictly construed agai nst renmoval and all doubts should be

resolved in favor of remand."” Steel Valley Auth. v. Union

Switch and Signal Div., 809 F.2d 1006, 1010 (3d Cir. 1987).

One narrow exception to the well pleaded conplaint rule
is for matters that Congress has so conpletely preenpted that
any civil conplaint that falls wthin the category is

necessarily federal in character. Lazarko v. Pennsylvania

Hosp., 237 F.3d 242, 248 (3d Cir. 2000). Conplete preenption

creates federal jurisdiction even though no federal question

appears on the face of the conplaint. [d. The Suprene Court,
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however, has narrowly interpreted the scope of the conplete

preenpti on doctrine. Aronson v. Sprint Spectrum L.P., 90 F.

Supp. 2d 662, 664 (WD. Pa. 2000). For exanple, since 1968,

the Court has found conplete preenption in only two i nstances:
(1) claims alleging a breach of a collective bargaining

agreenent that fall wunder 8 301 of the Labor WManagenent

Rel ations Act, 29 U S.C. 185, and (2) clains for benefits or

enforcement of rights under the Enployee Retirement |ncone

Security Act, 29 U S.C § 1132(a)(1)(B). 1d.*

Recogni zing this limted basis for conplete preenption,
the Third Circuit has fashioned a two-prong test to determ ne

the applicability of the conplete preenption doctrine. |d. at

665 (citing Railway Labor Exs. Ass'n v. Pittsburgh & Lake Erie

R R Co., 858 F.2d 936, 942 (3d Cir. 1988)). First, the

purported preenpting statute nust contain civil enforcenent
provisions within the scope of which the plaintiff’s state
claimfalls. 1d. |If thisis satisfied, a district court then
must determ ne whether there is a clear indication of a

Congr essi onal intention to permt renoval despite the

® It should be understood that conplete preenption contrasts
wi th another form of preenption, substantive preenption,

whi ch di spl aces state | aw but does not, as a defense, confer
federal jurisdiction. Lazorko, 237 F.3d at 248.

Substantive preenption is not relevant to this court’s
consideration of its jurisdiction over Hawk’s cl ai irs.

18



plaintiff’s exclusive reliance on state law. |d.

Wth these legal principles in mnd, the court assesses
Hawk’ s clains for federal jurisdiction.

The court begi ns by assessi ng whet her BAM has est abl i shed
that Hawk’s conplaint satisfies the well pleaded conplaint
rule. That is, whether a federal question appears on the face
of Hawk’s Butler County conplaint, unaided by the answer,
counterclaimor petition for renoval.

After closely review ng Hawk’'s Butler County conpl aint,
the court concludes that BAM has not, and cannot, establish
that Hawk’s conplaint, on it face, states a federal question.
Rat her, Hawk’s conplaint involves the narrow issue of an
appeal under Pennsylvania |aw of the Zoning Board s deci sion
to renmove the 1990 conditions on BAMs construction of
tel ecomruni cations facilities. Hawk’s complaint primarily
argues that the Zoning Board' s 1997 decision to renmove the
1990 conditions is sonehow res judicata based on a 1992 ruling
of the Pennsylvania Commonweal th Court. Thi s argunment, of
course, states no federal question.

VWile it is true that the consideration of the propriety
of the Zoning Board' s actions and BAM s defenses may involve
the FTA and/or other federal law, plaintiff has not stated a

cause of action based on a federal question. Note too that
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even “[a] substantial disputed federal question . . . is
insufficient by itself to confer jurisdiction. Thus, where
Plaintiff’s causes of action are created by state |aw, and no
di sputed question of federal lawis a necessary el enent of one
of those state law clainms, there is no federal jurisdiction

over the matter.” Bauchelle v. AT & T Corp., 989 F. Supp

636, 641 (D. N.J. 1997).

Next, the court addresses whether a narrow exception to
the well pleaded conmplaint rule, conplete preenption, applies
to Hawk’'s clainms based on the FTA The court begins its
anal ysis by applying the first prong to Hawk’'s clainms. This
prong involves determ ning whether the FTA contains civil
enf orcenent provisions within the scope of which Hawk’s state
law clainms fall.

As di scussed, Hawk’s state court clainms involve an appeal
from the Zoning Board's 1997 decision to renove the 1990
conditions for construction i nposed on BAM In her appeal to
the Butl er County Court of Common Pl eas, Hawk argues primarily
that the Zoning Board’ s 1997 decision is res judicata. She
does not assert any federal question or causes of action.

Conparing this state | aw cause of action to the FTA, it
is clear that the FTA contains no civil enforcenment provisions

t hat subsune Hawk’ s state law clainms. That is, nothing in the
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FTA addresses appeals from zoning boards in these
circunstances. In fact, the parties agree that the rel evant
FTA provisions for this case are 47 U. S.C. § 332(c)(7)(A)-(B),
provisions regarding the interplay of state, |local, and
federal governnent authority for regulation of the placenent,
construction, and nodification of personal wreless service
facilities. Not hing in those provisions creates causes of
action in federal court for appeals fromlocal zoning boards.
Accordingly, the first prong of the conplete preenption test
wei ghs agai nst the FTA having conpl ete preenption.

Under the two-prong conpl ete preenption test, if the first
prong i s not satisfied, the court need not go further with its

analysis. See Aronson, 90 F. Supp.2d at 665 (noting that a

court should only nove to the second step of the two-prong
conplete preenption test if the first prong is satisfied).
Nonet hel ess, the court will undertake a brief analysis of the
second prong because the case | aw addressing the issue is so
definitive.

The district courts in this circuit have addressed the
second prong of the conplete preenption argunent as it rel ates

to the Federal Conmunications Act’ on nultiple occasions and

" Thr oughout this opinion, the court has addressed issues
concerning the Federal Tel ecommuni cations Act of 1996
(“FTA"). It should be understood that the FTA is an
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have uni formy held that Congressional intent for renoval, and

therefore conplete preenption, does not exist. See Aronson

90 F. Supp.2d at 667-668; Bauchelle, 989 F. Supp at 646;

Sanderson, Thonpson, Ratl edge & Zimy, 958 F. Supp. 947, 958

(D. Del. 1997); DeCastro v. AWACS, Inc., 935 F. Supp. 541,

551-52 (D. N.J. 1996); Weinberg v. Sprint Corp.. 165 F.R D.

431, 439-40 (D. N.J. 1996). Accord Guglielm v. Worldcom

Inc., 2000 W 1507426 at *4 (D. N.H. July 27, 2000)(collecting

cases from many jurisdictions noting that the Act does not
satisfy the second prong of the conplete preenption test).
For exanple, courts note no textual basis for renoval and
nothing in the Act’s |l egislative history showi ng Congressi onal

intent for renpval. See, e.qg. Aronson, 90 F. Supp.2d at 668.

amendnment to the Federal Conmmunications Act of 1934 (“Act”),
47 U.S.C. 8§ 151 et seq. The FTA is codified at scattered
sections throughout title 47. See Thomas G Krattennmaker,
The Tel econmmuni cations Act of 1996, 29 Conn. L. Rev. 123,
n.1 (1996). The cases in this discussion of conplete
preenpti on address different sections of the Act, not
necessarily the FTA. This distinction, however, is of no

i nport because the FTA is, of course, part of the |arger,
now anmended, Act and especially since the second prong

anal ysi s invol ves an exam nation of the entire statute for
Congressional intent for renoval. See Kapton v. Bell Atl.
NYNEX Mobile, 700 A.2d 581, 586-88 (Pa. Conmmw. Ct. 1997)
(referring in dicta in dissenting opinion that preenption
anal ysis of FTA's section 332 includes reference to other
portions of the Act including the savings clause).

Moreover, all of the cases cited for this proposition were
publ i shed after the amendnment of the Act, so the courts were
aware of the 1996 anendnents.
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Mor eover, the saving clause of the Act, section 414, provides
that “[n]Jothing in this chapter contained shall in any way
abridge or alter the renmedi es now exi sting at common | aw or by
statute, but the provisions of this chapter are in addition to
such renedies.” 1d. (enphasis supplied by court in Aronson
case). Consequently, the clains in the case at bar based on
the FTA do not neet the second prong of the conplete

preenption test.

L1l CONCLUSI ON

Accordingly, for the foregoing reasons, the court
di sm sses BAM s clains for |ack of ripeness. The court also
remands Hawk’s clainms to the Butler County Court of Conmon

Pl eas. An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

BELL ATLANTI C MOBI LE, | NC.
Pl ai nti ff,

V. Civil Action No. 97-1918

THE ZONI NG BOARD OF BUTLER

TOWNSHI P, )
Def endant .

N N N N N N

KATHLEEN P. HAWK
Consol i dated Plaintiff

V.

N N N N N N N N

THE ZONI NG BOARD OF BUTLER

TOWNSHI P, )
Def endant . )
ORDER
AND NOW this ___ day of March, 2001, IT IS HEREBY

ORDERED that, after a bench trial, Plaintiff Bell Atlantic
Mobile, Inc.’s claims are DISM SSED. Plaintiff Kathleen P.
Hawk’s claims are REMANDED to the Butler County Court of
Common Pl eas. The Clerk of Court is directed to mark this

case cl osed.

BY THE COURT:
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CC.

WilliamR Sittig, Jr. [Counsel for Bell Atlantic Mobil e]
Sittig, Cortese & Watcher

1515 Frick Buil ding

Pittsburgh, PA 15219

Kat hl een P. Hawk [ Pro Se]
122 Thor nwood Road
Butl er, PA 16001

Bruno A. Muscatell o and

John M Biondi [Counsel for Zoning Hearing
Board of Butler Townshi p]

St epani an & Muscatel |l o

228 South Main Street

Butler, PA 16001
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